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esticide enforcement ac-
tivities can have impor-
tant consequences for
private litigants in toxic
tort suits. This is particularly true
in situations involving structural
pest control (e.g., control of pests
such as termites, rodents and
roaches) where homeowners or
other members of the public may
claim that they have been exposed
to hazardous chemicals. An in-
crease in government regulatory
activities involving pesticides and
the attendant press coverage have
helped to trigger an explosion of
toxic tort litigation. The plaintiffs’
bar has been only too happy to ac-
commodate heightened public
anxiety.
Most toxic tort complaints em-
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ploy the "kitchen sink" method of
pleading. A typical pesticide mis-
application case may include
counts for continuing chemical
trespass, infliction of emotional
distress, and cancerphobia as well
for more traditional causes of ac-
tion such as negligence and breach
of warranty. Despite the prolifera-
tion of toxic tort theories, the key
issue confronting judges and ju-
ries in these cases remains the
same: Was the pesticide applied
properly? Environmental enforce-
ment officials often play a critical
role in answering this mixed ques-
tion of law and fact. This article
examines a few of the principles
and cases that establish a correla-
tion between pesticide enforce-
ment or regulatory activity and
potential toxic tort liability.

"The Label Is the Law"

When it comes to pesticide en-
forcement, the maxim is "the label
is the law." A pesticide's labeling is
the standard by which enforce-

ment officials determine whether
or not the pesticide has been mis-
used or misapplied. Proof of com-
pliance with the label is a pest
control operator's best defense in
an enforcement proceeding or in a
toxic tort suit.

The contents of the label are
prescribed by the U.S. Environ-
mental Protection Agency under
the Federal Insecticide, Fungicide
and Rodenticide Act (FIFRA)!.
FIFRA was enacted more than
forty years ago as a misbranding
statute. It was comprehensively
revamped in 1972 to address
growing environmental and safety
concerns about the widespread
use of pesticides.

Under section 3(a) of FIFRA,
no person in any state may sell,
distribute, or receive a pesticide
that is not registered with EPA2.
A pesticide will be registered only
if "it will perform its intended
function without unreasonable ad-
verse effects on the environment.”
FIFRA section 3(c)(5XC). "Unrea-
sonable adverse effects” means



“any unreasonable risk to man or
the environment, taking into ac-
count the economic, social, and
environmental costs and benefits
of the use of any pesticide.”
FIFRA section 2(bb).

To register a pesticide, the
manufacturer must submit to EPA
not only extensive safety data but
also a copy of the proposed label-
ing?. The labeling must comply
with the requirements of the Act.
FIFRA section 3(c)(5XB). Thus, the
labeling must contain application
directions and procedures, safety
precautions and warning state-
ments that will ensure that the
pesticide, when used in accor-
dance with the labeling, will not
cause “unreasonable adverse ef-
fects on the environment.”

The heart of the pesticide en-
forcement program is section
12(aX2)(G) of FIFRA, which makes
it unlawful to use a pesticide "in a
manner inconsistent with its label-
ing." See also FIFRA section 2
(ee)*. A proposed EPA regulation
makes it clear that a violation of
section 12(a)(2)(G) of FIFRA repre-
sents misuse of the pesticideS.

Pursuant to section 26 of
FIFRA, virtually every state exer-
cises primary responsibility for en-
forcing pesticide use violations
(i.e., use of a pesticide in a manner
inconsistent with its labeling)®.
Under section 27 of FIFRA, EPA
retains enforcement oversight au-
thority. Section 14 of FIFRA au-
thorizes civil and criminal penal-
ties for violations of the Act.
States, under their primary en-
forcement authority, or EPA (nor-
mally through its regional offices),
may initiate civil enforcement pro-
ceedings for pesticide misuse. Al-
ternatively, a warning may be is-
sued if the violation occurred "de-
spite the exercise of due care or
did not cause significant harm to
health or the environment.”
FIFRA section 14(a)4). It is well
established that no private right of
action exists for violations of
FIFRA7.

Every state also operates its
own pesticide regulatory program,

including some type of pesticide
registration scheme as an adjunct
to FIFRA registration. See FIFRA
section 24(a)®. No state, however,
may "impose or continue in effect
any requirements for labeling or
packaging in addition to or differ-
ent from those required under
[FIFRA]." FIFRA section 24(b).
Thus, only EPA may establish re-
quirements for the contents of a
pesticide’s label or labeling?.

Misuse Determinations

The central role that the EPA-
approved label plays in pesticide
enforcement suggests its signifi-
cance in toxic tort suits. Consider
the example of a homeowner who,
suspecting a termite problem,
hires a licensed pest control opera-
tor to perform a termiticide treat-
ment. The following day, the
homeowner happens to read a
newspaper article about the poten-
tial risks of the termiticide that
was applied. Suddenly, he notices
that there is still a slight chemical
odor in his basement. He arranges
for a state inspector to visit. The
enforcement official conducts a
site inspection and also reviews
the detailed record of the applica-
tion made by the PCO. The in-
spector finds no evidence that the
termiticide was applied in a man-
ner inconsistent with its labeling,
i.e., misused.

Should the homeowner subse-
quently sue the pest control opera-
tor for alleged misapplication of
the termiticide, the findings of the
state enforcement official may
constitute crucial evidence. In all
probability, the defendant would
call the inspector as a witness to
present his findings as set forth in
his written inspection report. In
addition, the records kept by the
PCO will provide important evi-
dence of the specific application
made and its consistency with la-
bel requirements.

The importance of the state in-
spector’s findings was recently un-
derscored in a termiticide suit in
South Carolina. The court ruled
that a state official's testimony re-

garding the applicator's compli-
ance with label procedures was
sufficient for the jury to conclude
that the pest control operator was
not negligent. Rabb v. Orkin Exter-
minating Co.10 The official's testi-
mony was bolstered by the pest
control operator's own testimony
about his adherence to label proce-
dures.

Negligence Per Se

Some plaintiffs’ attorneys
blithely assume that evidence of
misuse of a pesticide is negligence
per se. In a recent termiticide mis-
application suit, however, a feder-
al district court held that alleged
flaws in an EPA-approved termiti-
cide label (i.e., alleged inadequate
label warnings and directions)
would not constitute negligence
per se on the part of the manufac-
turer. Dine v. Western Exterminat-
ing Co.11

The Dine court held that the
principle of negligence per se
would apply only if FIFRA (or its
District of Columbia counterpart)
was intended specifically to pro-
tect homeowners or to prevent in-
filtration of houses by pesticides.
But the court found that FIFRA
and the regulations promulgated
thereunder "have a far broader
scope.”12  The court explained
that the legislative goal of FIFRA
"was to establish a broad scheme
for regulating the manufacture
and use of pesticides."'3 “No pro-
vision of FIFRA suggests that the
class of persons to be protected is
any less broad than the entire pop-
ulation of the United States." 14

As a result, the court held that
the plaintiffs could not invoke the
principle of negligence per se to
avoid the burden of demonstrat-
ing that a duty owed to them by
the defendants had been breached.
The court's rationale should apply
with equal force to allegations of
pesticide misuse.

Duty to Wam

A continuing controversy ex-
ists as to whether professional ap-
plicators have a duty to provide
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pre-treatment warnings to home-
owners or building occupants.13
While there is no such require-
ment imposed by FIFRA, the law
is still unsettled on whether an ap-
plicator can be held liable under
state tort law for failing to provide
warning statements.16 Pesticide
enforcement officials should be
aware that any determinations
they make regarding warnings
which may or may not have been
given by a PCO could have ramifi-
cations in toxic tort suits.

The cases discussing whether
PCOs have a duty to warn cus-
tomers, and if so, what constitutes
an adequate warning, do not es-
tablish a clear or consistent pat-
tern. A state court of appeals in
Texas held that the manufacturer
of a termiticide, not the profes-
sional applicator who applied the
product, had the duty to provide
warnings about the hazards of the
chemical when used in certain sit-
uations, Kahn v. Velsicol Chemical
Corp.17 The manufacturer had at-
tempted to shift liability to the
PCO by invoking the "learned in-
termediary” doctrine, which has
been used with some success by
pharmaceutical manufacturers in
product liability cases. The court
found that most, if not all, of the
expertise possessed by profes-
sional exterminators came from
the manufacturers and suppliers
of the chemicals through bulletins,
seminars, and labeling. Thus, the
manufacturer cannot escape liabil-
ity for failing to place adequate
warnings and instructions on the
label.

This ruling is consistent with
the fact that what PCOs know
about the hazards of a pesticide
normaily is based on information
provided by the manufacturer or
distributor and by EPA. In Dine v.
Western Exterminating Co., supra,
however, the court held that the
applicator in that case "unques-
tionably had a duty to warn plain-
tiffs” about the hazards of the ter-
miticide being used. The manu-
facturer of the termiticide, which
had been responsible for the con-

tent of the labeling, had acted rea-
sonably in relying on the applica-
tor to "convey any necessary
warnings,” according to the Dine
court.18

[ssues have arisen in toxic tort
suits regarding the adequacy of
FIFRA label warnings and precau-
tionary statements. A federal dis-
trict court in Michigan recently
ruled that FIFRA precludes tort
suits under state law alleging that
the warnings on pesticide labels
are inadequate. Fitzgerald v.
Mallinckrodt, Inc.1® The court held
that "any state law tort recovery
based on a failure to warn theory
would abrogate Congress' intent
to provide uniform regulations
governing the labeling of pesti-
cides."20

The plaintiff in Fitzgerald had
been a greenskeeper on a golif
course for eighteen years. His su-
pervisor instructed him on how to
mix and apply an inorganic, mer-
cury-based fungicide. The
greenskeeper wore a snowmobile
suit, respirator, goggles and rub-
ber gloves during mixing, but
spilled some of the fungicide on
his clothes and created a large
cloud of dust. He brushed off his
clothes and washed his hands and
face. That night, he began to feel
sick. The greenskeeper was diag-
nosed as suffering from mercury
poisoning.

The greenskeeper admitted
that he knew about, but failed to
read, the pesticide label on the
twenty-five pound drum from
which he removed the fungicide.
He sued the manufacturer alleging
that if the label warnings had been
different, he would not have been
injured in the same manner. The
federal district court dismissed the
suit. The court agreed that because
FIFRA section 24(b) preempts
states from adopting requirements
regarding pesticide labeling, state
tort remedies for alleged inade-
quate label wamings or directions
are also preempted. In reaching its
decision, the Fitzgerald court repu-
diated an earlier decision by the
U.S. Court of Appeals for the Dis-

trict of Columbia, which had
reached a different conclusion in a
similar case.?! The Michigan court
found that FIFRA's preemption of
state pesticide labeling require-
ments encompasses not only
statutes enacted by state legisla-
tures, but also court-made law in
individual suits. The Fitzgerald
court agreed with dicta by the U.S.
Court of Appeals for the First Cir-
cuit that FIFRA's preemption
clause “expressly prohibits 'state
law' not merely 'statutory law’
from imposing any 'requirement
or prohibition’ different from the
Act's warning label.”22  The
Michigan court stated: "Where the
federal government has preempt-
ed any state regulation, there can
be no recovery in tort. Allowing
recovery under state tort law
where Congress has preempted
state law would effectively autho-
rize the state to do through the
back door exactly what it cannot
through the front. FIFRA express-
ly provides that no state may im-
pose ‘any requirement for labeling
or packaging in addition to or differ-
ent from those required under this
Act.' "B

Conclusion

This article highlights only a
few of the principles and cases
which establish a correlation be-
tween pesticide enforcement or
regulatory activity and potential
toxic tort liability. Federal and
state pesticide officials should rec-
ognize that they are not operating
in a vacuum. While they must
strive to fulfill their duties in an
impartial manner, their determina-
tions may affect both the outcome
of individual liability suits and the
future direction of pesticide toxic
tort law.
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